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STATEMENT OF THE CASE.

These are cross-appeals from a judgment given below, in an

action on a bond with condition, in favor of the plaintiff below

for damages in the full penal sum, but denying the plaintiff



a recovery of interest tbereon from the beginning of the ac-

tion, in excess of tl)e penal sum, as further damages claimed

by him. To avoid confusion, tiie parties will be here

referred to simply by their respective titles, phiintiff and

defendant, in the court below. The appeal of the defendant

below, turning upon questions the earlier reached, logically,

in the consideration of the whole case, as well as involving

much the larger amount, will be discussed tiie first, on the

part of the plaintiff below; and afterwards his cross-appeal

as to interest.

The "statement of facts" with which the defendant's

brief opens is in the main accurate, but requires supple-

menting and correction in a few particulars:

The condition of the bond in suit (the substance of wdiich

the defendant's statement i:)arlly sets forth) recites that the

plaintiff "has granted and conveyed to Jacob Furth. assignee

of the said lYont Street Cable Railioay Company, the following

described property,. to wit: those certain forty

lots situated etc., and those certain twenty lots

situated etc., heretofore deeded to Jacob Furth

as a part of a bonus given to secure the building of the

cable ^'oad hereinafter mentioned." The ftdl test of the

bond wall be found on pages 2-4 of the printed Record.

The plaintiff does not concede that, as asserted in the

defendant's statement, the answer " does not admit the

authority of the attorney in fact to execute" the conveyances

to Jacob Furth "in the name of the principal." In para-

graph III of the complaint (Record, p. 4) the plaintiff

alleges that on, etc., a deed dated, etc., " duh^ signed and

executed by himself, and by W. W. Dearborn, the attorney

in fact of Carrie Blewett, the wife of the plaintiff, under

and by virtue of a power of attorney to him given," and

witnessed, etc., "was duly delivered to Jacob Furth, the

assignee of the said defendant, said deed conveying to said

Furth " a part of the real estate (in return for which the

bond was given). In paragraph II of the traverses in its

answer (Record, p. 7), the defendant "denies each and

every allegation contained in the third paragraph of said

complaint, except that on," etc., " the plaintiff made and



executed a deed, and W. W. Dearborn, as attorney in fact of

Carrie Blewett, wife of the said plaintiff, at the same time

executed said deed as attorney in fact of said Carrie

Blewett," etc., "and that said deed ivas delivered to Jacob

Fnrth, and purported to convey to said Jacob Furth " safd

part of said real estate. In paraj^raph IV of the complaint

the like execution and delivery of a deed conveying to

Furtli the remainder of the real estateis similarly averred; and

this is met, in paragraph III of the traverses in the answer,

by a denial qualified with like exceptions. And in para-

graph III of the first aflSrmative defense that defendant

songiit to set up in its answer it averred (Record, p. 9) that,

in pursuance of the understanding which it alleges to have

existed, " plaintiff" executed the deeds referred to in the

plaintiff's complaint and delivered the same to said Jacob

Furth."

The answer does not deny the averment of paragraph V
of the complaint (Record, p. 4) that the bond recited that

plaintiff had granted and conveyed said real estate to Jacob

Furth as assignee of defendant; but it admits, in paragraph

IV of its traverses (Record, p. 7), all the allegations of para-

graph V of the complaint except the averment thereof last

mentioned—and d< es not confront the excepted averment

with a denial.

The answer admits, in paragraph VI of the traverses

(Record, p. 8), that defendant did not within the ten months

prescribed by the bond construct or operate the railway

required "by the way set forth in said bond or by any way
at all, ' and that defendant "has failed and refused to pay

to said plaintiff said sum of eighteen thousand dollars or

any part thereof."

Lastly, as to the pleadings, it is submitted that this

Court will not gain so accurate an idea of the defendant's

attempted first affirmative defense (ruled out by the court

below upon demurrer) from the version of it given in

defendant's summary of the facts, as by perusing the full

text of that plea (Record, pp. 8-10).

Again, the plaintiff takes exception, in sundry particu-

lars, to the accuracy and completeness of the defendant's



presentation, introductory , to its brief, of the facts devel-

oped upon the trial; but the true showing made by the

evidence, as well as its bearing on the legal points here in

controversy, can be more effectively set forth below% in

connection with the discussion of those points, than as intro-

ductory matter.

The only facts involved in the consideration of the ques-

tion raised by plaintiff's cross-appeal are those shown by

the record proper: (1) That the award of damages in gross

was precisely equal to the penalty of the bond, and (2) that

on this account the court below refused to award, as further

damages, interest on the amount allowed from the begin-

ning of the action, notwithst;inding the complaint demanded
interest from the time of the breach, which confessedly ante-

dated the suit by about four weeks.

The action was brought on the common-law side of the

court below, but a trial by jury was waived.

POINTS.

FIEST.

In support of the judgment in favor of plaintiff below.

I.

The defendant luas properly held concluded, hy the recitals

of its bond, from denying that the real estate therein referred

to had been absolutely co)iveyed to the person by the defeudant

designated its assignee; and parol evidence of an alleged con-

temporaneous or prior agreement that the bond might be satisfied

by a reconveyance of the real estate to plaintiff was properly

excluded.

II.

The nature of the condition of the bond, as luell as the facts

shown by its recitals, justifies its construction as calling for

liquidated damages upon a total breach.

III.

If the bond be construed as one for a penalty, yet in view
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of its recitals the value, alike at its date and at the time of its

breach, of lohat the obligee jjarted tvith in consideration of the

bond, is a proper and the only practicable measure of the vcdiie

to the obligee of performance of the bond, and consequently of

the damage to him by a total breach.

IV.

It loas competent for the plaintiff to shoio that the bond ivas

the sole actual considercdion for the deeds, and vice versa; and

the court below, deeming that these facts coidd not be proven

unless averred, properly cdlowed an amendment of the com-

plaint to that end.

SECOND.

Specification of error against plaintiff below.

The court beloiv erred in refusing to award the plaintiff, in

addition to his principal damages, interest thereon since suit

brought—the aggregate falling within the amount of the penalty

increased by interest thereon since the breach.

ARGUMENT.

FIEST.

In support of the judgment in favor of plaintiff below.

Two main contentious form the staple of defendant's argu-

ment for reversal; (1) That defendant ought to have been

allowed to show that it was understood plaintiff's lots should

be reconveyed to him if the promoters of the cable railway

should not feel justified, by the aggregate of subsidies

obtained, in building the line; and (2) that, upon proof of

a total breach of the condition of the bond, the value of the

lots conveyed in consideration of it was not a proper meas-

ure of the obligee's damage. Every one of defendant's

twenty-one assignments of error either is based on one of

these two contentions or raises some question merely inci-

dental to one of them. It will be enough, therefore, to
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discuss the substance of these two coctentions, together

with one or two collateral matters, by way of answer to all

of defendant's formal assignments of error.

I.

The defendant's counsel hiis sought to fortify his first

position by arguing elaborately that it was competent for

defendant to show that Mr. Furth received the title to

plaintiff's lots charged with a tiust to reconvey them if

defendant should conclude that it did not care to build the

railway line, and thus earn the subsidy. The trouble with

his argument is two-fold: It is inapplicable, because no

such trust was pleaded. And had such a trust been pleaded

in due form the defense would have been amenable to a

demurrer, equally as that which ivas pleaded, because con-

tradictory to the recitals of defendant's own bond.

The counsel who drafted tlie original answer and con-

ducted the trial for defendant never pleaded a trust in favor

of plaintiff, nor even hinted at such a thing; the supposed

"trust" is a later invention. The answer as put in, and as

reiterated in response to the amendment of the complaint

during trial, asserts that plaintiff agreed with defendant that

in case it should be able to secure enough subsidy to war-

rant the building of the line he would donate to the defend-

ant the lots mentioned in the bond, as a subsidy; and that

in pursuance of that agreement plaintiff executed and deliv-

ered to Furth the deeds of the lots, and it was agi-eed

lietioeen plaindiff and clefendant (no particii nation by Furth in

such agreement is claimed) that Furth shoidd hold the deedfi

in escrow and not deliver them to the defendant till it had

built the railway, and if it failed to do so within the ten

months Furth should reconve^j the lots to plaintiff, in

exoneration of defendant from all claim in the premises,

—

and that, in pursuance of such agreement, defendant execu-

ted and delivered to plaintiff the bond in suit, and it was

then agreed between the parties that if defendant should

not obtain subsidies enough to warrant the building of the

line the bond should be null and void.

No trust is pleaded here. The defendant gave its bond



conditioned to build the railway within a stipulated time;

but if it concluded not to build, its bond was to be void!

The plaintijff executed his deeds to Furth and delivered them

to Furth (the answer sa3-s so), yet defendant (not Furth)

agreed with plaintiff that the grantee in the deeds should

hold them in escrow (!), and not deliver them to defendant

(which was not the ginntee!) till a certain event, and on the

non-occurrence of that event within the time limited Furth

should reconvey (though he had never agreed to do so) to

plaintiff in exoneration of all liability of defendant—whose

only liability was evidenced by a bond which, says the

answer, was to be void upon the non-occurrence of that

same event !

Wo may rem:irk in passing, as did the court below in its

opinion here under review, that there is no such thing as

deposit of a deed in escrotu with the grantee himself. If

delivered to him, it is delivered.

Moss V. Riddle, 5 Cranch, 351.

Fairbanks w. 31etcalf, 8 Mass. 230.

Cocks V. Barker, 49 N. Y. 107.

Beers v. Beers, 22 Mich. 42.

Jones V. Shaiv, 67 Mo. 667.

Hargrave v. Melbourne, 86 Ala. 270.

BIcCann v. Atherton, 106 Ills. 31.

See Bleivett v. Front Street Cable By. Co., 49 Fed. R.

126.

Indeed, it is not easy to deduce a rational meaning from

this answer as it stands. But whatever it was meant to

mean, it is inconsistent with the idea of any trust on Mr.

Fuith's part toward the plaintiff—and still more at variance

with the terras and recitals of the bond. By the admitted

delivery of the deeds to him, Furth became vested with the

absolute legal title to the subsidy lots. He acquired the

title subject to no trust in anybodifs favor, imposed either

by the deeds of conveyance or by any agreement alleged to

have been made on his part. The most that the answer can
be said to show is that the defendant agreed, if it should

fail to build the road within time, and thus should (as it



claims) auuul its boud, to iucluce Mr. Furtli to recouvey the

subsidy lots to plaintiff. But this would be simply an

agreement between parties us to lands legally vested in a

third person not assenting, and would lack the essence of a

trust, charging the legal estate with no burden and its

tenant with no duty. Hence, as the demurrer admits only

such facts as are well pleaded, the answer does not bear

out counsel's claim that the question raised by the demurrer

was whether a trust to reconvey could be pleaded and proved

by defendant.

And an agreement by defendant to induce Furth to recon-

vey to plaintiff in satisfaction of its boud, while amounting

to no trust, is at variance with the bond from first to last.

The making of the alleged agreement and the giving of the

actual bond cannot be conceived of as done together, be-

tween rational men. If defendant, building the railway

within time, was to have the lots from Furth, and failing so

to build, was to induce Furth to reconvey them to plaintiff,

and if thereupon defendant was to stand fully exonerated

and its bond to be null—why give the bond ? Why intrust

the lots to Furth at all ? Why not vest the title to the

lots directly in the defendant, the defendant contracting in

simple terms to reconvey if it failed to build the railway

within the specified time ? According to the version of the

parties' dealings set up by the ansAver, the bond served

simply to complicate the affair, creating no rights that could

be gathered from its text, while masking a radically different

arrangement. If the condition of the boud should be per-

formed, the bond would stand satisfied; if the condition

should not be performed, the bond was to be null! In

short, the answer tendered would in effect deprive the bond

of all force and meaning, and stultify defendant in making

and plaintiff in receiving it.

Again, the defense tendered was not merely inconsistent

with the admitted fact that the boud was made and deliv-

ered, but it contradicted the bond's recital of facts by way
of inducement. That recital, between the parties to the

instrument, works an absolute estoppel against a denial of

the facts recited. It sets forth that plaintiff "lias granted
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and conveyed" (uot merely executed and deposited in es-

crow a deed) "to Jacob Furth, assignee of the said Front

Street Coble Railway Company' (uot trustee for both parties,

to convey to defendant if the railweiy shall be built within

time, otherwise to reconvey to plaintiff) the property de-

scribed, "heretofore deeded to Jacob Furth as a part of a

bonus ^ife?i " (not placed under control of a trustee, to be

given only if earned, hut given) "to secure the building of

the cable road " Defendant may not now say that

these were not the facts of the case; and if they tvere the

facts, the answer teudeied was untrue in fact and bad in

hiw, and was properly rejected. Equally bad and inadmis-

sible would have been the plea of a trust to reconvey,

which defendant did not set up, but which his vcounsel in

this court ingeniously tries to read into the answer that

ivus put in. This rests on a rule so elementary that a very

few citations will serve amply to illustrate it.

Croome v. Lediard, 2 Myl. & K. 251.

Jungerman v. Bovee, 19 Cal. 351:.

Lainson v. Tremere, 1 Ad. & E. 752.

Boivman v. Taylor, 2 Id. 278.

Ins. Co. V. Bruce, 105 U. S. 328.

Bigelow on Estoppel (5th Ed.), pp. 351-7.

Murfree on Official Bonds, § 133.

The designation of Mr. Furih, in the recital, as "as-
signee" of the dei'end;int, marks him either as an assignee

for value of these subsidy lauds acquired by defendant by

giving its bond, or else au assignee in trust for the defend-

ant, under some arrangement between them uot disclosed

(the conveyances, in either case, being made directly to

Furth at defendant's instance); so that with either construc-

tion of the term " assignee,''' his relation in the premises, and
his duties, if any, were toward defendant, not toward

plaintiff at all. Defendant has control of its assignee, and
it is idle for its counsel to assert (see page 14 of his brief)

that "defendant is not entitled to, nor can it demand from
the trustee, a conveyance of the property;" Furth, the as-

signee or trustee, is Furth the defendant's then President,
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who executed its bond aud'thus approved the recital. Or, if

defendant has not control of its assignee, it must be because

he is its assignee for value or else its donee, all which is no

concern of plaintiff's; and in that case, defendant stands in

court making an offer of restitution of the lots, in lieu of

damages, which it has no power to make good.

This brings us to consider what would be the effect of

the recital if plaintiff had sued, not for damages upon the

breach of the bond, but to compel a reconveyance of the

lots on the ground that the consideration for their convey-

ance had wholly failed. If plaintiff had taken this course,

and if defendant, instead of having as now none too much
ready cash and no immediate sale for the lots, had been in

ample funds and in command of a recidv market for the

lots at advanced prices, thex. defendant and its trustee would

readily enough have adhered faithfully to the terms and

recitals of the bond. Nothing to vary or contradict would

have been tolerated. The defendant would have responded:
" Your deeds conve^-ed the lots absolutely to our assignee,

and you accepted from us, in payment for them, a bond for

$18,000 to be void upon a condition beneficial to you; the

condition has been broken and we are ready to respond in

damages not exceeding the penalty, but the lots are no

longer yours." And the assignee would have echoed: "I
hold tliese lots as trustee for the defendant, not for you; you

conveyed them to me without restriction, and I assumed

no duty toward you."

Both the defendant and its assignee would have been

right. The plaintiff wouM clearly have been estopped, b}''

the bond received, from pursuing any remedy inconsistent

with the force of the bond. But all estoppels must be

mutual. Therefore is the plaintiff now estopped.

1 Herman on Estoppel, § 20.

Deery v. Cray, 5 Wall. 795, 803.

Millard v. 3Ic31nUin, 68 N. Y. 345, 353.

That this may not seem, possibly, a harsh technical rule

which if applied here might work practical injustice, let us

compjire the considerations involved, to the projectors of
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such enterprises as that of defendant, in the different modes
of subsidizing them by donations of land. One mode in

freqnent use is, for the donor to give the projectors a con-

tract agreeing to convey specified land on condition that

the projectors shall first, and within a prescribed time, build

and begin to operate the projected line. This plan gives the

projectors an equitable title to the land, subject to defeasance

only by their own default, and which they can enforce in a

suit for specific performance; but it has these disadvantages

for them, that they have no enjoyment of tiie laud, nor the

jiis disponencU, pending their fulfiUment of the condition,

and that they must perforin the condition of the gift in its

full substance, if not indeed to its strict letter, to give them-

selves a standing in equity specifically to enforce the con-

tract. The other plan in common use is that here employed,

by whicii the donor conveys the laud outright to the project-

ors (or, as here, to such person as they name), receiving in

return their agreement (in the form of a bond with condi-

dition, or otherwise, and with or without sureties) to build

and begin to operate, within the specified time, the improve-

ment from the operation of which the donor expects to reap

benefits equivalent in value to his donation. This plan has,

for the projectors, these advantages over the other, that it

gives them,com])lete title to the land at the outset, carrying

with it the full enjoyment and power of disposal, and that

in case of controversy on the point of substantial perfonu-

auce of the condition of the gift, they are on the defensive

and the laboring oar is in tlie <lonor's hands; besides which

he, having retained no control over or recourse to the land,

must look solely to their responsibility ou their agreement.

And on the other hand this plan has a disadvantage to the

projectors as compared with the other, in that if they fail

to perforin the condition which was to earn them the land

as a subsidy, they must retain it as a purchase on the terms

made by the deed and their agreement given in return. It

is submitted that this disadvantage is fully counterbalanced

by the advantages pointed out, as compared with the mere
acquirement of contracts to donate land in a future contin-

gency and to transfer the title to it when thus earned. At
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all events, the plan here pursued clearlj' makes the transfer

of the land a finality as against both parties, estopping

each, rautually, from seeking afterwards to give the trans-

action an}' aspect inconsistent with the loss by the one of

all control over the land, or with the liability of the other

to make a return for its acquirement, by one of the alterna-

tive modes agreed on—performance or payment.

To the argument of defendant's counsel that his client

stands on the bond in the position of a surety, the answer

is a short one: The defendant is not a surety. The whole

tenor of the bond is foreign to that theory. The grantee of

the donated lots, Jacob Fnrth, is designated the assignee of

the Front Street Cable Kailway Company, not of the North

Seattle Cable Railway Company; and it is to this assignee

of the defendant that the lots are stated to have been "deed-

ed as a bonus given to secure the building of the cable road

hereinafter mentioned." The condition is that the North

Seattle Company shall build and operate the road, it is true;

but the consideration for the bond moveil to the defendanCs

assignee, hence to the defendant. The projected line was

to start from the then terminus of defendant's own line,

and was to have the same gauge. And the secretary of both

companies frankly testified (Record, p. 37) that both com-

panies were composed of the same men, holding- practically

the same proportional interests. It is too clear to require

further emphasis, that defendant was dealt with by plaintiff

as the responsible and only principal, and that it had a sub-

stantial interest in the enterprise, and received or controlled

the consideration for its bond. What arrangements it made

with the other corporation, its offspring, were their own

affair.

The estoppel arising from the bond applies, again, to jus-

tify the court's admission in evidence of the deeds froni

plaintiff to Furth without proof of the authority of the

attorney in fact who had executed them; and to show de-

fendant's second assignment of error in that regard ill taken.

The bond recited the conveyance of the lots; and this ac-

tion was not brought on the deeds, but on the bond. The

deeds were put in evidence merely as introductory to proof
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of the value of the consideration for the bond, tlie cine

transfer of which consideration the bond itself acknowl-

edged.

Co. Litt. 352a.

To sum up this branch of tlie argument: The first affirm-

ative defense tendered by the answer was not a plea of a

trust binding the gi-antee of the legal title to the lots to re-

convey to plaintifif on failnre of defendant to perform the

condition of its bond, but was merely a plea that the deeds

were delivered to the grantee in escrow, and that defendant,

if it failed to build the railway, was to procure a reconvey-

ance to plaintiff, which was to be a satisfaction of its bond.

As such, the plea was bad, because it was inconsistent with

the making of tlie bond, and contradictory to the recitals

thereof. A plea of a tru^^t in the grantee to reconvey, how-

ever, would have been equally inconsistent with the bond.

The bond shows that the grantee took as trustee for defend-

ant or else as its assignee for value, and not as trustee for

plaintiff. The deeds and bond would have estopped plaintiff,

as against both defendant and its assignee, to claim a recon-

veyance, if resisted; equally is defendant now estopped, on

the principle of mutuality. This estoppel is not a harsh

one, but is a rule of justice between these parties. Hence
the demurrer to the first affirmative defense was properly

sustained. The bond also sets defendant in the light of

an interested principal, and estops it to claim any privilege

as a surety. Further, it estops defendant to deny the due

conveyance of the lots mentioned; so that the court below

properly refused to require proof of authority to execute the

deeds.

11.

The principles now long applied by the courts, both of law

and equity, in the interpretation of bonds for the payment
of money, defeasible by a condition, are so well understood
as to require no elaborate exposition in presenting this

cause. It is true that the courts incline, in cases of doubt,

to construe the sum named in a conditional bond as a pen-
alty, and that the question at issue on such instruments is,
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Quantum damniJiccUus? \t is also true, however, that there

is a strong jadicial temJeocy to consider the sum uatned as

liquidated damages where it is apparently reasonable in

amount and where, otherwise, the actual damages could not

be ascertained by any fixed standard, or are in their nature

uncertain or difficult of proof; and this, by whatever name
the parties have mentioned the sum in their contract.

1 Sedgwick on Dam. (8th ed.), g§ 405, 406, 416, and

cases cited in note (d) to § 416.

1 Sutherland on Dam., pp. 490-92.

JVestermcai v. Means, 12 Pa. St. 97.

Poioell V. Burroughs, 54 Id. 329.

Wakejield v. Stedman, 12 Pick. 562.

Chase V. Allen, 13 Gray, •42.

Jaquay. Headington, 114 Ind. 309.

Halves v. Axtell, 74 la. 400.

Durst V. Swift, 11 Tex. 273.

Eakin v. Scott, 70 Id. 442.

The plaintiff submits that the case at bar is one where,

from the nature of the transaction and the circumstances

surrounding it, the *' penal sum " named in the bond should

be held to have been fixed by the parties as the liquidated

damages recoverable in case of a total breach of the condi-

tion. The bonds and the deeds were simultaneously and

reciprocally made and delivered, and they should be con-

strued together. By them it appears that both parties val-

ued the subsidy lots at §18,000, that deeds of them express-

ing that valuation were made and accepted, and that in

return a bond was made for that sum, conditioned that the

subsidy should be earned as a gift, by the performance of

the required acts within the required time. This was evi-

dently, in the intention of the parties, a contract to pay

that price for the lots received, if they should not be earned

as a subsidy. And nothing could be more equitable, more

conscionable, than the payment of that price, that true

value agreed on in the documents and again by stipulation

at the trial. Relief against forfeitures upon bonds, as in

their nature penal, was originally granted that the obligor,
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despite his deliberate and formal act, might not be com-

pelled to pay more than in equity and good conscience

ought to be demanded of him; that is the scope and true

limit of tiie doctrine of penalties, and the doctrine ought

not to be applied to a case, like this, which falls beyond tfie

reason at the root of it.

Again, the time fixed for earning the lots as a gift expired,

and suit was brougiit on the bond a month later, without a

step having been taken toward the performance of the condi-

tion; indeed, with everything to indicate, in the negotiations

of defendant's officers and committee with plaintiff, for sur-

render of the bond, and in defendant's obtaining from the

city of Seattle an extension of the time for construction till

long after the period named in the bond (Record, pp. 34-40),

that it had abandoned all intention of trying or pretending

to earn the subsidy. This situation brings the case very

nearly, if not absolutely, within the princif)le of those which

hold an obligee to the payment of a sum named as an alter-

native to the performance of a specific act, on the ground

that he must be deemed to have elected to pay the money
as the least burdensome alternative.

Sedgwick, § 421-3, and cases cited.

Pearson v. Williams, 24 Wend. 244; s. c, in error,

26 Id. 630.

But defendant's counsel insists that this cause was tried

and decided below "on the theory " that the measure of

damages was the value of the lots as damages provable

under a penalty, rather than as liquidated damages. It is

to all intents and purposes the same thing to say that the

parties shall be deemed to have made the " penal " sum of

the bond precisely equal to the agreed value of the land, by

way of prescribing thnt sum as the agreed damages in the

event of a total breach, and to say that if the bond is to be

treated as penal the damages recoverable in the event of a

total breach should be, in the absence of other elements

affecting the quantum of damage, a sum equal to the agreed

value of the land conveyed in consideration of the bond.

To find any substantial difference between the two proposi-
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tious is to juggle with words. Besides, the affirmance of

the judgmeut for damages, on this appeal, does not depend

on the soundness of any particular "tiieory " that may have

been entertained by the court or counsel below. If the

findings or the evidence back of them will justify the judg-

ment, it must stand. And, since the construction of the

bond, as stipulating damages or as merely prescribing a

penal limit thereof, is a deduction of law rather than of

fact, it is immaterial which way the court below character-

ized the bond, in its opinion or its formal conclusion of

law, if the facts found or proven will sustain, in the view of

this court, the legal conclusion that the sum named in the

bond should be treated as stipulated damages*.

But the plaintiff contends that the judgment is well forti-

fied in either view; that not only is it sustained by the prin-

ciple just discussed, but the "theory" whose influence

defendant's counsel finds shaping the decision below is also

eminently sound. And the next branch of this argument

involves an examination of that theory.

III.

The plaintiff owned a quantity of "city lots" lying along

t!ie line of the projected railway. He agreed to donate cer-

tain of those lots in consideration of the expected enhance-

ment in value of the rest to result from the construction of

the railway; and accordingly he did convey those certain

lots, and took in return the bond conditioned that the road

should be built. The law will not presume that any bargain

is unequal, that any property transaction is a giving of

something for nothing, or of too little for too much. As it

is not claimed that the plaintiff was "donating" a subsidy

from motives of generosity or public spirit, or other-

wise playing the part of a philanthropist, the presump-

tion is that by the completion of the contemplated

acts of the respective parties—the conveyance of the lots

by plaintiff, the building of the railway by defendant—the

plaintiff would be left neither richer nor poorer than at the

outset. The value of the lots that he parted with would be

reimbursed to him precisely, no more and no less, by the
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enliaiicemeut in value of his remaining lots through the

building and operation of the railway. The remainder of

his property would be worth, on com])letion of the railway,

just what the lohole of his property was worth when he

granted away part of it to induce the building of the rail-

way. Practically the result would not have been so pre-

cise, might have been far different; but the law can presume

it to be only as stated. It can no more assume that the plain-

tiff must have been a loser by giving the subsidy even

though the railway weie built, as agreed, in return, than it

can assume that the result must have been—as it certainly

might have been—a heavy gain to him in the aggregate value

of his holdings.

Very well; plaintiff did his pait, but, on defendant's side,

the road was not built. Not a foot of it was built during

the term of the bond, nor before this suit was brought.

What is the resulting damage to the plaintiff? First of all,

he has lost, out of his entire original holdings, lots worth

818,000. If his remaining holdings are also worth less

than they would have been had the road been built, that

may be jui additional item of damage; but it is immaterial

to the suit, as his recovery cannot go beyond the amount of

the bond. If, on the otiier hand, the plaintiff's remaining

lots are woi til just as much as they would have been with the

road built, that, if shown, might furnish an offset in reduc-

tion, or even in full cancellation, of his first item of dam-
age, S18,000, by losing the subsidy lots without receiv-

ing the agreed equivalent, or rather the agreed perform-

ance expected to produce him an equivalent. But,

first, the difference between what the plaintiff's remaining

lots are worth when the bond is broken, and what they

would have been worth had the bond been faithfully kept, is

utterly incapable of proof, especially where there is a total

absence of partial or attempted performance. Testimony of

witnesses upon it would be the wildest conjecture, the

merest guesswork. Other influences affecting the value

would be inevitably and inextricably confused in their

minds with the insoluble problem, How would the lots

have been affected if that had happened which has not
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happened nor b('j];un to happen? "It is a condition and

not a theory which confronts us." The condition is, that

phdiitiff is out i?18,000 worth of lots. The theory is, that if

defendant had done as it was to do but has wholly failed to

do in return, plaintiff's other lots might have been worth

only so much, or so much, more than tiiey are now worth, in-

stead of a full S18,000 more. To bold a rule that would

allow defendant to force plaintiff, for his remedy, to ignore

his tangible loss of a valuable portion of his property and

go into such a region of doubt and guess as to the value

under imaginary conditions of the rest, where opinions

contrary to and belittling the opinions and estimates of

himself and his witnesses could be brought on and sworn

through by a legion of "expert" real estate witnesses as

readily obtained and as superserviceable as experts usually

are, would be practically to license defendant to rob him of

his land by making and then breaking the promise implied

in its bond. It would made this mode of obtiiining subsidies

a confidence game.

Secondly, this question of value of the plaintiff's remain-

ing property is properly a question of offset to aud redac-

tion of the real, tangible and undisputed loss of §18,000

that plaintiff Zia.s proved for his prima facie damage; aud as

such the proof, if it can be made, that his remaining lots

would not have enhanced in value as much as 818,000 by

reason of the building of the road, devolved upon the de-

fendant, as matter of defense.

And. lastly, the plaintiff went so far, though needlessly

in his view of the case, a? to offer such proof as could be

made upon the question how far the building of the road

would have enhanced the value of his remaining property

neighboring to the projected line; aud this offered proof

was shut out by defendant'.s objection, sustained b}^ the

court below. (Record, pp. 30-33.) It does not lie now
in defendant's mouth to say that plaintiff should have shown

that the breach of the bond did damage him in respect

to his remaining property, when he tried to do so aud de-

fendant stopped him; nor to assign as error the court's

exclusion of evidence in that field, when the ruling was at

defendant's instance.
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Let us not be misunderstood. We claim $18,000 as

the plaintiff's palpable damage sliown, not because that is

the sum of the bond, but because that is the value, as proved

by defendant's voluntary stipulation of the fact, of the lots

that plaintiff relinquished for nothing but a broken bond

—

" the reasonable value $ at the time of the making of

said deeds, and thence until and at the time of the making of

said bond, and thence until and at the time of the expira-

tion of the period of ten months specified in the condition of

said bond, and thence until and at the time of the begin-

ning of this action." (Rjcord, pp. 47-8.)

That value would have been equally pertinent to tha

question of damage, had the sum named in the bond beeu

any other (and greater) than $18,000; for instance, $36,000.

And we may close this branch of the argument with a test

question : Suppose that the plaintiff had donated a cash sub-

sidy of $18,000 upon thy condition set forth in this bond,

had actually paid over the money, and had taken in return

this bond (but with a recital of payment of the cash, in-

stead of conveyance of land), in the "penal" sum of

$18,000 or any greater sum; and that defendant had wholly

failed to perform. Could any court, of law, equity or natu-

ral justice, have held that the measure of plaintiff's damage
in an action on the bond was any less or other than the

money that he had advanced on the faith of this broken

promise?

IV.

Little need be said in support of the proposition that it

was competent for the plaintiff to show that the bond was

the sole actual consideration for the deeds, audi vice versa.

The consideration when not recited can always be shown;
the substance and nature of a recited consideration can

always be shown. This is elementary, and calls for no

citation of authority. To do this neither varies nor con-

tradicts the instrument, and does not open the way for the

adversar}' to show that which would vary or contradict it.

Indeed, the recital of the bond showed well enough, without

other proof, that it was made upon the sole consideration of
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the deeds, and the identity of the suqis named in it and in

the consideration clauses of the deeds raised the presump-

tion that they were made upon the sole consideration of the

bond. But formal proof of these facts was offered as a step

in the showing of plaintiff's direct damage by the breach of

the bond for which alone he parted with his lots. That

proof was fairly admissible under the averment of the orig-

inal complaint as to damage, but the court below thinking

otherwise, it was proper for plaintiff to ask and the court to

grant an amendment inserting a special averment. The
defendant made no claim of suprise or disadvantage, and no-

material error intervened.

See Murdock v. Cox, 118 Ind. 266.

SECOND.

Specification of error against plaintiff below.

The plaintiff below, while satisfied with the judgment in

his favor, so far as principal damages are concerned, com-

plains that it should have been made to carry interest in

his favor from the beginning of the action. Tlie demand of

the complaint was for interest from the time of the breach,

about a month before suit brought; but in his application

for judgment plaintiff' preferred to be well within the safe

line.

The questions raised by this cross-appeal are two: Are

the damages on breach of the bond a claim of a nature that

will carry interest? And does the penalty of the bond

restrict a recovery to the principal of that penalty, or can it

go to the amount of the penalty increased by interest thereon

from the breach ?

The first question will be answered affirmativel}^ beyond

dispute, if the damages be held liquidated : and if they are

regarded as unliquidated, inasmuch as they are damages ex

contractu, the same answer is given by a great array of

authority, from which we cite only the following:

Sedgwick, ^ 3X5, and cases cited.

McCollum V. Seivard, 62 N. Y. 316.

Mercer v. Fose, 67 Id. 56.
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As to the second question

:

"The better opinion" (in this country the weight of

English authority being to the contrary) "is, that interest

may be recovered, in addition to the penalty, in an action

whether against the principal or the surety. In Lyon v.

Clark it is pointed out, in the very clear opinion of Corn-

stock, J., that there is a distinction between the question

whether, at the time of the default, the liability can exceed

the penalty, and the question whether, after default, inter-

est can be allowed in excess of the penalty. The first is a

question of the effect of the contract; the second is one of

compensation for a breach of the contract. This distinction

appears to be perfectly sound."

2 Sedgwick, g 678.

It is needless to do more tlian to cite, in support of this

weighty enunciation of the law, these decisions in point:

Peril V. Willis, 2 Dall. 252.

TJ. S. V. Arnold, 1 Gall. 348, 360; 8. c, in error, 9

Cranch, 104.

Bank of U. S. v. Macjill, 1 Paine, 661, 669.

Ives v. Merchants Bank, 12 How. 159.

Smedes v. HoogJdaling, 3 Caines, 48.

Moiver v. Kip, 6. Paige, 88.

Lyon v.- Clark, 8 I^. Y. 148.

Brainard v. Jones, 18 Id. 35.

Harris v. Clap, 1 Mass. 308.

Warner v. Tkurlo, 15 Mass. 154.

Judge of Probate v. Heydock, 8 N. H. 491.

Carter v. Carter, 4 Day, 30.

Leivis v. Dioight, 10 Conn. 95.

Tyson v. Sanderson, 45 Ala. 364.

Carter v. Thorn, 18 B. Mon. 613.

Moss v. Wood, R. M. Cliavl. 42.

TennanCs Exr. v. Gray, 5 Munf. 494.

TazeweWs Exr. v. Sannderss Exr. , 13 Gratt. 354.
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Perrij v. Horn, 22 W. Va. 381.

Crane v. Andrews, 10 Col. 265.

THOMAS R. SHEPARD,
Of Counsel for Edward Blewett,

Plaiutiff below.


